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IN THE COURT OF ASSISTANT SESSIONS JUDGE:: UDALGURI, ASSAM 

SESSIONS-18/2017 

u/s- 376/417 IPC 

THE STATE OF ASSAM                ------- Smti „S‟ (Informant/Victim). 

        -Vs- 

SRI SUNIL SARMAH                       ------- Accused person. 

PRESENT: NUR MUHAMMAD ABDULLAH AHMED, (LL.M, AJS) 

                 Asstt. Sessions Judge, Udalguri, Assam  

APPEARANCE:    

  (1) Mr Rajib Sarmah                    : Ld Addl. PP for the State. 

  (2) Mr Dwipen Sarmah                   : Ld Defence Counsel.  

EVIDENCE RECORDED ON               : 02.05.2017 & 13.07.2017                        

ARGUMENTS HEARD ON                 : 01.09.2017  

JUDGMENT DELIVERED ON                : 14.09.2017. 

J U D G M E N T 

1.          The rhizome of the case is traceable to an ejahar lodged on 07.08.2016 

by one Smti „S‟ (actual name withheld to conceal the identity of alleged rape 

victim) with the O/C Khoirabari P.S stating inter alia that on 04.08.2016 her 

brother Sri Sankar Sarkar received a letter through post from Advocate Sri Dipen 

Sharma on behalf of accused Sri Sunil Sarmah, having various allegations and 

was also enclosed with one declaration letter (Ghusana Patra). It is stated in the 

ejahar that the real fact is that the informant had love affairs with the accused 

Sri Sunil Sarmah since the informant was aged 15 years and the accused had 

physical relationship with her for a long time with a promise to marry her. The 

accused used to give her tablets on the event of discontinuation of menstruation 

and the informant used to take the same due to her illiteracy. It is stated that 

the accused Sri Sunil Sarmah was working as a cook in the vicinity of the house 

of the informant in an Inspection Banglow and in that way the accused had 

acquaintance with her and used to cohabit with her during nights. When the 
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informant asked the accused for entering into marriage, the accused prepared 

the said „Ghusana Patra‟ by forgery as she did not prepare any such „Ghusana 

Patra‟ but the accused used to take her signatures on blank papers for Court 

related works. Hence the Case. 

2.        On receipt of the ejahar, Khoirabari P.S Case No-41/16, u/s-420/468/376 

IPC was registered against the accused Sri Sunil Sarmah. Investigation into the 

case was commenced and after completion of usual investigation, charge-sheet 

u/s-420/376 IPC was submitted against the accused Sri Sunil Sarmah, to face 

the trial.  

3.         In due course, the case was committed to the Court of Hon‟ble Sessions 

Judge, Udalguri by the learned CJM, Udalguri and then the case was transferred 

to this Court for trial. 

4.       Trial of the case was commenced. The accused appeared before the 

Court to face trial. After hearing both the sides and perusing the case record, 

charges in writing u/s-376/417 IPC was framed. On being read over and 

explained the contents of the charges u/s-376/417 IPC, the accused pleaded not 

guilty and claimed to face the trial. 

5.           Points for Determination:- After considering the materials on record, I 

have found the following points for determination- 

             I)  Whether the accused Sri Sunil Sarmah committed sexual intercourse 

with Smti „S‟ against her will amounting to rape ?               

             II) Whether the aforesaid accused, by deceiving Smti „S‟ fraudulently or 

dishonestly induced her to have sexual intercourse with him with a 

promise to marry her? 

6.          To bring home its charges, the prosecution side examined as many as 6 

(Six) witnesses namely, Smti Mithu Sarkar as PW-1, Sri Sankar Sarkar as PW-2, 

Miss „S‟ (informant/victim) as PW-3, Sri Mangal Ch. Boro as PW-4, Dr. Arup Kr. 

Kalita as PW-5 and Rtd. SI Someswar Bora as PW-6. The prosecution side 

exhibited the ejahar as Ext-1, Medical Report of victim as Ext-2, Sketch Map of 
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PO as Ext-3, Seizure List as Ext-4, Statement of Victim u/s-164 Cr.PC as Ext-5 

and Charge-sheet as Ext-6. The defence side exhibited the advocate notice from 

the accused to Sri Sankar Sarkar as Ext-A. After the closure of prosecution 

evidence, the accused was examined u/s-313 Cr.P.C, wherein his stand was of 

total denial. I have also heard the arguments of both the sides. 

APPRECIATION OF EVIDENCE, DECISSION AND REASONS THEREOF: 

7.       To determine the above-mentioned points and to reach a judicial decision 

on the same, let me now adumbrate the evidences on record. 

8.         PW-1 Smti Mithu Sarkar ,who is the sister of informant/victim, stated in 

her deposition the accused has been in love with her sister Miss „S‟ for a long 

time and as such he wanted to marry her sister. PW-1 further stated that the 

accused did not allow marriage of her sister with others but about 3/4 months 

back the accused fled away. PW-1 further stated that her brother Sri Sankar 

Sarkar visited the house of the accused to talk about the marriage of her sister 

with the accused. PW-1 also stated that her brother told the mother of the 

accused about the affairs of the accused with her sister and as such he talked 

with the mother of the accused. PW-1 further stated that at that time the 

mother of the accused told that the accused would marry her sister. PW-1 

further stated that the accused used to spend night with her sister and they did 

not raise any objection as they were in love with each other and that the 

accused promised to marry her sister. PW-1 further stated that both the accused 

as well as her sister used to tell that they would marry each other, otherwise 

they would take their lives themselves but later on the accused did not marry 

her sister, for which the case was lodged by her sister. During cross 

examination, PW-1 admitted that she has one more elder sister who is already 

married. PW-1 also admitted that the accused used to reside in the vicinity of 

their house in his office in connection with his service, which is situated in front 

of their house. PW-1 further admitted that they have „pucca‟ house and there 

are 6 (six) rooms in their house. PW-1 also admitted that her father was alive at 

the time when the accused was serving in the office nearby their house. PW-1 

further admitted that she knew that the accused served one notice to her 
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brother Sri Sankar Sarkar through advocate but she did not know the contents 

of the said notice. PW-1 further admitted that she is a married woman and she 

lodged two cases at Mangaldoi Court against her husband Amar Sarkar.  

9.    PW-2 Sri Sankar Sarkar, who is the brother of informant/victim, stated 

in his deposition that his wife came to know about the relationship between the 

accused and his sister and accordingly she informed him about the same. PW-2 

further stated that the accused used to visit his house and meet his sister in his 

absence and they were also involved in physical relationship. PW-2 further 

stated that the accused wanted to marry his sister. PW-2 also stated that once 

the accused threatened his sister, for which his sister took poison and then she 

was given treatment in the hospital. PW-2 further stated that his wife along with 

others visited the house of the accused to talk about the marriage between his 

sister and accused but they were threatened by the brother of the accused. PW-

2 further stated that then he also visited the house of the accused to talk about 

their marriage but the brother of the accused wanted to assault him and then 

his sister lodged this case. During cross examination, PW-2 admitted that he had 

been staying in rented house in Khoirabari for the last 7/8 years after his 

marriage. PW-2 further admitted that before his marriage he was residing in 

joint family. PW-2 further admitted that he had seen the accused in the IB Office 

about 20/22 years back and during that time the accused got acquaintance with 

their family members and he used to visit their house at that time. PW-2 further 

admitted that he was in Mangaldoi Jail for about one week in a case of assault 

but he cannot remember the exact year when he was in the jail. PW-2 further 

admitted that two cases, one u/s- 125 Cr.PC and another u/s- 498A IPC, were 

lodged by her sister against her husband and those cases were pending in the 

Court of Mangaldoi. PW-2 also admitted that accused Sunil Sarmah sent one 

advocate notice to him and he received the said notice. PW-2 further admitted 

that his sister lodged the instant case after he received the notice although they 

were preparing to file this case since before. PW-2 further admitted that he 

cannot say as to whether Ext-A (MR No-17/2016) is the legal notice sent to him 

by the accused Sunil Sarma.  
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10.           PW-3 Miss „S‟, who is the informant/victim, stated in her deposition 

that the accused was working as a cook in the IB Office situated nearby her 

house. PW-3 further stated that at that time the accused used to visit her house 

and he was in love affair with her but her parents did not know the same. PW-3 

further stated that the accused had also physical relationship with her for which 

she became pregnant but the accused provided her with medicines. PW-3 

further stated that the accused used to come to her house during night and the 

accused spent nights in her room with her. PW-3 further stated that as the 

accused was in love affair with her, she did not resist him having physical 

relationship with her. PW-3 further stated that the accused promised to marry 

her and told her not to enter into marriage with others. PW-3 further stated that 

initially her brother‟s wife and others visited the house of the accused to talk 

about her marriage with the accused but the accused fled away. PW-3 also 

stated that her brother and her mother visited the house of the accused but the 

brother of the accused wanted to assault them. PW-3 further stated that the 

mother of the accused gave an assurance that they would decide about the 

marriage after the discussion with their family members but the accused was 

avoiding the marriage. PW-3 further stated that her brother received one 

document from Court. Then she lodged this case against the accused. PW-3 

stated that the accused has ruined her life by cheating her. Prosecution side 

exhibited the ejahar as Ext-1 and signature of PW-3 as Ext-1(1). During cross 

examination, PW-3 admitted that she did not remember the date of filing of this 

case. She got the ejahar written by one person of the village who is accustomed 

to writing such petitions in the police station. PW-3 admitted that the accused 

was known to her for the last 20 years before lodging of this case. PW-3 further 

admitted that at that time the accused was having good relationship with her 

parents and he used to visit her house. PW-3 further admitted that she knew 

that one case of assault was filed against her brother Sankar Sarkar and she 

also knew that two cases, one u/s-125 and another regarding dowry demand, 

were filed by her sister Mithu Sarkar in the Mangaldoi Court against her 

husband. PW-3 further admitted that she knew that one advocate notice was 

sent to her brother by the accused demanding return of money. PW-3 also 
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admitted that she lodged this case after her brother received the aforesaid 

advocate notice. PW-3 further admitted that she did not lodge any ejahar 

alleging the illicit relationship of the accused with her for all these years till the 

receipt of the advocate notice by her brother.   

11.   PW-4 Sri Mangal Ch. Boro stated in his deposition that the 

informant/victim and the accused were in love affairs and the accused also 

promised to marry the informant/victim. PW-4 also stated that about 1 (one) 

year ago, the brother of informant/victim took him to the house of the accused 

with a proposal of marriage of his sister (informant/victim) with the accused. 

PW-4 further stated that the accused was not present in the house at that time 

but they found the family members of the accused. PW-4 also stated that when 

they discussed about the marriage of the informant/victim with the accused, the 

family members of the accused, which also includes the brother of the accused, 

stated that they did not know anything about the affair and also told that the 

informant/victim being belonging to other caste, there cannot be any marriage 

of the accused with the informant/victim. PW-4 further stated that then they left 

the house of the accused. Then the informant/victim lodged this case as the 

accused did not marry her. During cross examination, PW-4 admitted that Sri 

Sankar Sarkar, the brother of the informant/victim, is his friend. PW-4 further 

admitted that he used to visit the house of Sankar Sarkar but he never met the 

accused in the house of the informant/victim.  

12.         PW-5 Dr. Arup Kr. Kalita stated in his deposition that on 08.08.2016 

he examined one Rekha Sarkar at about 11:51 am in connection with case. PW-

5 stated that on examination, he found no injury on her private parts and no 

evidence of recent sexual intercourse. X-ray examination shows radiological age 

as 22-25 years. No Spermatozoa was seen after vaginal swab on examination. 

Prosecution side exhibited the Medical Report as Ext-2 and signature of PW-5 as 

Ext-2(1). 

13.      PW-6 Rtd. SI Someswar Bora stated in his deposition that on 

08.08.2016 he was posted at Khoirabari PS as O/C and on that day one Rekha 

Sarkar lodged an ejahar. PW-6 further stated that he took up the investigation 
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after registering a case and then recorded the statement of the victim in the 

police station. Then he proceeded to the PO and drew a rough Sketch Map of 

the PO. PW-6 also stated that he recorded the statement of witnesses from the 

PO. Prosecution side exhibited the Sketch Map of PO as Ext-2 and signature of 

PW-6 as Ext-2(1). PW-6 further stated that on 08.08.2016 he sent the 

informant/victim for medical examination and on the next day he sent the victim 

to the Court for getting her statement recorded u/s-164 Cr.P.C. Prosecution side 

exhibited the statement of Victim as Ext-4. PW-6 further stated that on that day 

itself he seized the Advocate Notice and one „Gushana Patra‟ as referred to in 

the ejahar, in presence of witnesses. Prosecution side exhibited the seizure list 

as Ext-3 and signature of PW-6 as Ext-3(1). PW-6 further stated that on the next 

day he sent the seized documents to the Court. Then he collected the medical 

report of the victim. PW-6 also stated that on that day the accused Sunil Sharma 

appeared before the PS along with one Anticipatory Bail order of Hon‟ble 

Gauhati High Court. Then he recorded the statement of the accused and after 

arresting the accused, he released him on bail as per the order of Hon‟ble 

Gauhati High Court. PW-6 further stated that after completing the investigation, 

he submitted the Charge-sheet u/s-420/376 IPC against the accused Sri Sunil 

Sharma. Prosecution side exhibited the charge-sheet as Ext-5 and signature of 

PW-6 as Ext-5(1). During cross examination, PW-6 admitted that it is mentioned 

in the ejahar that the brother of the informant/victim received the Advocate 

Notice and the „Gushana Patra‟ on 04.08.2016. PW-6 admitted that the case was 

registered on 07.08.2016. PW-6 further admitted that he seized the aforesaid 

documents in presence of Mukul Ch. Sharma but he did not record his 

statement. PW-6 further admitted that Smti Mithu Sarkar (PW-1) did not state 

before him that the accused prevented her sister (informant/victim) from being 

married with other person. PW-6 also admitted that Smti Mithu Sarkar (PW-1) 

also did not state before him that her brother Sankar Sarkar visited the house of 

the accused to talk about the marriage of her sister with the accused. PW-6 

further admitted that Smti Mithu Sarkar (PW-1) also did not state before him 

that her brother told the mother of the accused about the affair of the accused 

with her sister. PW-6 also admitted that Smti Mithu Sarkar (PW-1) also did not 
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state before him that the mother of the accused told that the accused would 

marry her sister. PW-6 further admitted that Sri Sankar Sarkar (PW-2) did not 

state before him that the accused wanted to marry his sister. PW-6 further 

admitted that Sri Sankar Sarkar (PW-2) also did not state before him that his 

wife along with others visited the house of the accused to talk about the 

marriage of his sister with the accused. PW-6 further admitted that Miss Rekha 

Sarkar (PW-3) did not state before him that he would marry her and also told 

her not to enter into marriage with other person. PW-6 also admitted that Sri 

Rekha Sarkar (PW-3) did not state before him that the mother of the accused 

gave assurance that they would decide about the marriage of the accused with 

the informant/victim after discussion with the family members but the accused 

was avoiding the marriage.    

POINT NO-I: 

14.          In order to decide as to whether the accused committed rape on the 

victim, let me first reproduce the provisions of Section-375 IPC, which defines 

rape. Section-375 IPC provides that a man is said to commit ''rape'' who, except 

in the case herein after excepted, has sexual intercourse with a woman under 

circumstances falling under any of the six following descriptions:-  

        Firstly --- Against her will, 

        Secondly -- without her consent,  

        Thirdly - With her consent, when her consent has been obtained by putting 

her or any person in whom, she is interested in fear of death or of hurt,  

        Fourthly-- when her consent, when the man knows that he is not her 

husband and that her consent is given because she believes that he is 

another man to whom she is or believes herself to be lawfully married,  

        Fifthly-- with her consent, when, at the time of giving such consent by 

reason of unsoundness of mind or intoxication or the administration by 

him personally or through another of any stupefying or unwholesome 
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substances, she is unable to understand the nature and consequences of 

that to which she gives consent.  

         Sixthly-- With or without her consent, when she is under eighteen years of 

age. 

        Seventhly, when she is unable to communicate consent. 

15.        From the definition of rape, it reveals that the age of the prosecutrix 

and the consent of the prosecutrix are vital to determine as to whether the 

offence of rape has been committed or not. Prosecution side has not produced 

any document to prove the age of the prosecutrix (PW-3). From the evidence of 

doctor (PW-5), it is seen that the radiological age of the victim (PW-3) was 22-

25 years at the time of her examination which was done after the lodging of this 

case. The victim (PW-3) stated her age to be 30 years at the time of adducing 

evidence in the Court in the month of May, 2017. Furthermore in her statement 

u/s-164 CrPC recorded by the ld Magistrate in the month of August 2016, the 

victim stated her age to be 30 years. Albeit the victim stated in her statement 

u/s-164 CrPC that she was in love relationship with the accused for the last 15 

years but she did not whisper as to when the accused had physical relationship 

with her for the first time. Furthermore in her deposition before the Court, the 

victim (PW-3) nowhere stated her period of love affairs with the accused. The 

victim also remained silent as to her age when the accused had sexual 

intercourse with her for the first time. So, from the aforesaid discussion, it can 

well be said that the victim (PW-3) was not below 18 years at the time of the 

alleged sexual intercourse by the accused with her. So, in this case the consent 

of the prosecutrix (PW-3) is very vital in as much as the consent of victim would 

absolve the accused of an offence u/s-376 IPC. 

16.       Turning to the evidence of PWs, it can be seen that the informant/victim 

(PW-3) stated in her deposition that the accused was working as a cook in the 

IB Office situated nearby her house. PW-3 further stated that at that time, the 

accused used to visit her house and he was in love affair with her. PW-3 further 

stated that the accused had also physical relationship with her, for which she 
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became pregnant but the accused provided her with medicines. PW-3 further 

stated that the accused used to come to her house during night and as such the 

accused spent nights with her in her room. PW-3 further stated that as the 

accused was in love affair with her, she did not resist him having physical 

relationship with her. PW-3 further stated that the accused promised to marry 

her and told her not to enter into marriage with others. So, it is seen that the 

victim (PW-3) was a consenting party in as much as nowhere in her deposition 

PW-3 stated that the accused had committed sexual intercourse with her by 

using force. Furthermore in her statement u/s-164 CrPC also, the victim did not 

state about any forceful sexual intercourse by the accused with her. Other PWs 

also did not whisper that the accused committed sexual intercourse with the 

victim against her will. So, there remains no doubt that the accused and the 

victim had physical relationship out of their mutual consent. It has already been 

stated above that the victim (PW-3) was not below eighteen (18) years at the 

time of the alleged sexual intercourse by the accused with her. Had the victim 

(PW-3) been below the age of eighteen (18) years at that time, the offence 

would have been completed irrespective of the consent of the victim. 

Furthermore the M.O (PW-5) deposed to the effect that he found no injury on 

the private parts of the victim and no evidence of recent sexual intercourse was 

found by him. Considering all the above, I have no hesitation in holding that the 

victim was a consenting party in the sexual intercourse with her by the accused. 

17.       Now let me see as to whether the consent by the victim was given 

under any fear of injury or under a misconception of fact, the existence of which 

would vitiate the consent. In this regard, the observation of Hon‟ble Supreme 

Court in Pradeep Kumar @ Pradeep Kumar Verma -Vs- State of Bihar 

[AIR 2007 SC 3059] is worthy to refer here. In that case, the Hon'ble Apex Court 

observed:  

“The crucial expression in Section-375 IPC defines rape as 

against her will. It seems to connote that the offending act was 

done despite resistance and opposition of the woman. The Penal 

Code does not define consent in positive terms but what cannot 
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be regarded as consent is explained by Section-90 IPC which 

reads as follows: consent given firstly under fear of injury and 

secondly under a misconception of fact is not consent at all. That 

is what is explained in first part of Section-90 IPC. There are two 

grounds specified in Section-90 IPC which are analogous to 

coercion and mistake of fact which are the familiar grounds that 

can vitiate a transaction under the jurisprudence of our country 

as well as other countries. The factors set out in first part of 

Section-90 IPC are from the point of view of the victim and 

second part of Section-90 IPC enacts the corresponding provision 

from the point of view of the accused. It envisages that the 

accused has knowledge or has reason to believe that the consent 

was given by the victim in consequence of fear of injury or 

misconception of fact. Thus the second part lays emphasis on the 

knowledge or reasonable belief of the person who obtains the 

tainted consent. The requirements of both the parts should be 

cumulatively satisfied. In other words, the Court has to see 

whether the person giving the consent has given it under fear or 

misconception of fact and the court should also be satisfied that 

the person doing the act i.e. the alleged offender is conscious of 

the fact or should have reason to think that but for the fear or 

misconception, the consent would not have been given. This is 

the scheme of Section-90 IPC which is couched in negative 

terminology”.  

18.          If the evidence on record is looked into carefully, it can be seen that 

there is no iota of evidence advanced by the PWs to the effect that the consent 

was given by the victim under fear of injury or under a misconception of fact, 

the existence of which would have vitiated the consent. Further the case in hand 

is also not falling in any other descriptions as mentioned in Section-375 IPC.  

19.      Another vital aspect raised by the ld defence Counsel during his 

argument is that the case has been lodged by the victim only after her brother 
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Sri Sankar Sarkar received an advocate notice (Ext-A) from the accused for 

returning the money taken by him from time to time from the accused. So, the 

ld defence Counsel argued that the case has been lodged just to defeat the 

lawful claim of the accused from the brother of the victim. Per contra, the ld 

Addl. PP vehemently opposed such a contention of ld defence Counsel. On the 

face of the above, let me peruse the germane evidence on record. It can be 

seen that Sri Sankar Sarkar (PW-2), who is the brother of informant/victim, 

admitted in his cross-examination that the accused Sunil Sarmah sent one 

advocate notice to him and he received the said notice. PW-2 further admitted 

that his sister lodged the instant case after he received the notice although they 

were preparing to file this case since before. Furthermore the most vital witness 

i.e. the informant/victim (PW-3) also admitted in her cross-examination that she 

knew that one advocate notice was sent to her brother by the accused 

demanding return of money. PW-3 also admitted that she lodged this case after 

her brother received the aforesaid advocate notice. PW-3 also admitted that she 

did not lodge any ejahar alleging the illicit relationship of the accused with her 

for all these years till the receipt of the advocate notice by her brother. 

Furthermore the IO (PW-6) admitted during his cross examination that it is 

mentioned in the ejahar that the brother of the informant/victim received the 

Advocate Notice and the „Gushana Patra‟ on 04.08.2016 and that the case was 

registered on 07.08.2016. So admittedly the ejahar was lodged by the 

informant/victim after her brother Sri Sankar Sarkar received an advocate notice 

from the accused. The aforesaid admission by the PWs including the 

informant/victim somewhat vindicated the stand of the ld defence regarding 

motive in lodging this case and thereby creates shadow of doubt on the veracity 

of prosecution case. Further no explanation has been given by the 

informant/victim either in the ejahar or in her evidence before the Court as to 

what caused her to remain silent in all those years of alleged sexual intercourse 

with her by the accused.  

20.     Considering all the above, I have no hesitation in holding that the 

prosecution has failed to prove beyond reasonable doubt that the accused 
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committed rape on the victim Smti „S‟. Hence the point in hand is decided 

against the prosecution. 

POINT NO-II: 

21.        Further allegation of the prosecution is that the accused cheated the 

informant/victim by dishonestly inducing her to submit to sexual intercourse with 

him with a promise to marry her. As such it has to be decided as to whether the 

prosecution is able to bring home the ingredients of an offence u/s-417 IPC. To 

prove the charge u/s-417 IPC, the prosecution has to prove the following 

ingredients:-  

              (i) deception of a person;  

              (ii) whereby, fraudulently or dishonestly, inducing the person, so 

deceived, to deliver any property to any person or to consent that 

any person shall retain any property, or  

              (iii) intentionally inducing that person to do or omit to do anything, 

which he would not do or omit if he were not so deceived, and 

which act or omission causes or is likely to cause damage or harm to 

that person in body, mind, reputation or property.  

22.          It is settled law that in order to make out a case of vitiated consent 

i.e. a consent based upon an unfulfilled promise of marriage, or to make out a 

case of deception or deceiving any person by intentionally inducing the person 

who was deceived to do anything which he/she would not do if he/she were not 

so deceived, it is to be established that the necessary mens rea or the intention 

to deceive was present at the time of commission of the act complained of or at 

the time the promise to marry was made. It is the mental state of the accused 

at the relevant time which is the determining factor. Therefore, the question that 

arises is whether the accused made such promise to marry the prosecutrix and if 

promise was made, whether he had no intention to marry the prosecutrix at the 

time he made such promise of marriage, whereafter the prosecutrix indulged in 

sexual intercourse with the accused. 
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23.          As this juncture, it would be apposite to refer some of the precedents 

on the point in hand.  

24.       In Jayanti Rani Panda -Vs- State of West Bengal [1984 CriLJ 

1535], the allegation of the complainant was that the accused used to visit her 

house and proposed to marry her. She consented to have sexual intercourse 

with the accused on a belief that the accused would really marry her. The 

Hon'ble Calcutta High Court observed:  

           “But one thing that strikes us is ... why should she keep it a 

secret from her parents if really she had belief in that promise. 

Assuming that she had believed the accused when he held out 

a promise, if he did at all, there is no evidence that at that time 

the accused had no intention of keeping that promise. It may 

be that subsequently when the girl conceived the accused 

might have felt otherwise. But even then the case in the 

petition of complainant is that the accused did not till then back 

out. Therefore it cannot be said that till then the accused had 

no intention of marrying the complainant even if he had held 

out any promise at all as alleged.”  

          25.         In Uday -Vs- State of Karnataka [2003 Cri LJ 1539] it was 

observed: 

          “It therefore appears that the consensus of judicial opinion is in 

favour of the view that the consent given by the prosecutrix to 

sexual intercourse with a person with whom she is deeply in love 

on a promise that he would marry her on a later date, cannot be 

said to be given under a misconception of fact. A false promise is 

not a fact within the meaning of the Code. We are inclined to 

agree with this view, but we must add that there is no 

straitjacket formula for determining whether consent given by 

the prosecutrix to sexual intercourse is voluntary, or whether it is 

given under a misconception of fact. In the ultimate analysis, the 
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tests laid down by the courts provide best guidance to the 

judicial mind while considering a question of consent, but the 

court must, in each case, consider the evidence before it and the 

surrounding circumstances, before reaching a conclusion, 

because each case has its own peculiar facts which may have a 

bearing on the question whether the consent was voluntary, or 

was given under a misconception of fact. It must also weigh the 

evidence keeping in view the fact that the burden is on the 

prosecution to prove each and every ingredient of the offence, 

absence of consent being one of them.” 

26.       Analysing Uday's case, the Hon'ble Supreme Court in Pradeep Kumar 

@ Pradeep Kumar Verma -Vs- State of Bihar [AIR 2007 SC 3059] held:  

“While we reiterate that a promise to marry without anything 

more will not give rise to misconception of fact within the 

meaning of Section-90 IPC, it needs to be clarified that a 

representation deliberately made by the accused with a view to 

elicit the assent of the victim without having the intention or 

inclination to marry her, will vitiate the consent. If on the facts it 

is established that at the very inception of the making of 

promise, the accused did not really entertain the intention of 

marrying her and the promise to marry held out by him was a 

mere hoax, the consent ostensibly given by the victim will be of 

no avail to the accused to exculpate him from the ambit of 

Section 375 clause second.”  

27.       In Dilip Singh @ Dilip Kumar -Vs- State of Bihar [AIR 2005 SC 

203] the Hon'ble Supreme Court took the view that the prosecutrix had taken a 

conscious decision to participate in the sexual act only on being impressed by 

the accused who promised to marry her, but the promise of accused was not 

false from its inception with the intention to seduce her to sexual act. Therefore, 

the crucial point is whether the accused had the intent to deceive i.e. the 

necessary mens rea at the inception.  
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28.        In Yedla Srinivasa Rao -Vs- State of A.P. [ (2006) 11 SCC 615], the 

Hon'ble Apex Court laid emphasis on the evidence led which would vary from 

case to case and that involuntariness of consent or otherwise would depend on 

the facts of each case.  

29.         Reverting to the case in hand, the informant/victim (PW-3) stated in 

her deposition that the accused was working as a cook in the IB Office situated 

nearby her house. PW-3 further stated that at that time, the accused used to 

visit her house and he was in love affair with her. PW-3 further stated that the 

accused had also physical relationship with her, for which she became pregnant 

but the accused provided her with medicines. PW-3 further stated that the 

accused used to come to her house during night and she used to open the door 

and as such the accused spent nights in her room with her. PW-3 further stated 

that as the accused was in love affair with her, she did not resist him having 

physical relationship with her. PW-3 further stated that the accused promised to 

marry her and told her not to enter into marriage with others. So, it is seen that 

the victim (PW-3) nowhere stated in her deposition that she allowed the accused 

to have sexual intercourse with her only after the accused held out a promise to 

marry her. Furthermore in her statement u/s-164 Cr.PC also, the victim did not 

whisper that the accused had physical relationship with her with a promise to 

marry her in future rather she categorically stated that she was in love affairs 

with the accused and the accused developed physical relationship with her, due 

to which she became pregnant. Victim also stated in her statement u/s-164 

Cr.PC that the accused used to give her tablets for abortion. Then the victim 

asked the accused to marry her but the accused refused to marry her. So from 

the aforesaid statement of victim u/s-164 Cr.PC, it is evident that the victim did 

not submit herself for sexual intercourse by the accused with her after getting 

assurance from the accused that he would marry her rather the victim herself 

asked the accused to marry her after having sexual intercourse. So, the 

evidence of victim as well as her statement u/s-164 Cr.PC do not disclose that 

she indulged in sexual intercourse with the accused after getting assurance and 

promise from the accused that he would marry her. Other PWs also did not 

whisper that the accused committed sexual intercourse with the victim with a 
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promise to marry the victim. The evidence of victim is, thus, loud and clear to 

the effect that she was in love affair with the accused and accordingly they had 

indulged in sexual intercourse. There is nothing to show that the accused had 

induced the victim in such act of sexual intercourse with the promise to marry 

her.   

30.      The principle of criminal jurisprudence is that the prosecution has to 

prove its case beyond reasonable doubt and in case of any doubt, the benefit of 

doubt has to be given to the accused. On a threadbare assessment and 

appreciation of the evidence on record and in the light of aforesaid discussion, it 

cannot be said with any degree of certainty that the accused cheated Miss „S‟ by 

dishonestly inducing her to submit her to sexual intercourse with him with false 

assurance to marry her. As such I have no hesitation to hold that the 

prosecution has failed to bring home the ingredients of offence of cheating 

punishable u/s-417 IPC against the accused beyond all reasonable doubt. Hence 

the point in hand is decided against the prosecution. 

31.        On the basis of the above adumbration and appreciation of evidences 

thereof, it can be safely concluded that the prosecution has failed to prove its 

case against the accused Sri Sunil Sarmah beyond reasonable doubt. As such, 

the accused is acquitted of the charges levelled against him. So, the accused be 

set at liberty forthwith. 

32.        The bail-bond for the accused would remain in force for the next six (6) 

months in view of Section- 437-A Cr.PC. 

33.     Given under my hand and seal of this Court on this 14th day of 

September, 2017.     

                                                                                                                                                                                                                    

                                                                 (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                    Asstt. Sessions Judge, Udalguri, Assam 
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APPENDIX 

1.   PROSECUTION WITNESSES-- 

           I) PW-1                             : Smti Mithu Sarkar; 

          II) PW-2                             : Sri Sankar Sarkar; 

 III) PW-3                            : Miss „S‟; 

 IV) PW-4                             : Sri Mangal Ch. Boro;                      

 V) PW-5                              : Dr. Arup Kr. Kalita & 

         VI) PW-6                              : Rtd. SI Someswar Bora. 

2.   PROSECUTION EXHIBITS-            

           I) Ext-1                               : ejahar; 

           II) Ext-2                              : Medical Report of Victim; 

 III) Ext-3       : Sketch Map of PO; 

          IV) Ext-4                              : Seizure List; 

           V) Ext-5                               : Statement of victim u/s-164 Cr.P.C & 

          VI) Ext-6                               : Charge-sheet.   

3.    DEFENCE WITNESSES                 : Nil   

4.    DEFENCE EXHIBITS   -- 

            Ext-A                                  : Advocate Notice from the accused. 

4.    COURT WITNESSES/EXHIBITS      : Nil.                                                                    

                                                 

 

                                                         (NUR MUHAMMAD ABDULLAH AHMED) 

                                                                                  Asstt. Sessions Judge, Udalguri, Assam 

 


